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(i) 


QUESTION PRESENTED 


In the opinion of appellees the question presented is: Maya 


minor child whose female parent suffers personal injury by reason 
of the alleged negligence of another, also maintain an action against 
the alleged tort feasor for the loss of support, education, nurture, 
care, training, acts of kindness, society and comfort claimed to 


result from the tort committed upon her parent. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 270 


STEFANY M. PLEASANT, Minor 
by and through Minnie L. Pleasant, 
Mother and next friend, 


Appellant, 
v. 
WASHINGTON SAND & GRAVEL 
CO., INC., etal., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Appellees wish to supplement the statement of the case contained 


in appellant's brief. 


At the time of the Court's ruling upon appellees' Motion to Dis- 
miss, there was pending and still is, in the United States District Court, 
a separate suit for damages, instituted by Minnie L. Pleasant against 
appellees arising out of the accident of August 28,1956, this being Civil 
Action No. 4652-56 (R. 3, 23). 





SUMMARY OF ARGUMENT ; 


Appellant's contention for a cause of action on behalf of a minor 
child whose parent has sustained an injury at the hands of another, is 
contrary to the law of this jurisdiction. 


The rights of the minor, as alleged to exist herein, were unknown 
to the Common Law and have been consistently and unanimously denied in 
every Court in which an effort was made to establish such a cause of 
action. 


Multiple reasons demonstrate the wisdom of the Courts in the 
continuing denial of recovery to a minor whose parent has suffered injury 
by reason of the tort of a third person. 


There is no analogy between the position of a minor child, whose 
parent has been injured by the tort of another, and the spouse of one so 


injured by a third person. : 
ARGUMENT 
I. 
THE PROPOSED CAUSE OF ACTION ON BEHALF OF THE y 
MINOR CHILD IS UNKNOWN TO THE COMMON LAW AND ft 


CONTRARY TO THE DECISIONS OF THIS COURT 


The candor of appellant's counsel in approaching the problem here 
involved is not only commendable but considerably simplifies the task of ‘ 
appellees in their brief. Appellant concedes that the right of the minor, as 
here urged, was unknown to the Common Law and that in each instance 
(five reported appellate decisions, says appellant) where an effort has 
been made to establish the existence of such a cause of action in a minor, 
the highest courts of other jurisdictions have each denied recovery -- but, 
appellant contends, this Court is being presented with a question novel to 
it and should establish a cause of action in a minor child and thus respond 


to the ‘transition in the social conception of the family'"'. Appellant aids 
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discussion further by her explanation that "the principle ingredient of the 
child's cause of action consists in seeking damages for the loss of the 


‘sentimental’ elements of his relational interests". 


But is the question posed by this case novel to this Court? In the 
case of Edler v. Mac Alpine-Downie, 86 U.S. App. D.C.97, 180 F.2d 385, 
this Court held that a minor could not maintain an action for damages 
based upon an allegation that a third person had wrongfully enticed the 
minor's father to leave home and desert the minor and his mother and thus 
deprived the minor of the family life to which he was naturally entitled. 


The following significant language appears in this Court's decision: 


"In McMillan v. Taylor, 1946, 81 U.S. App. D.C. 322, 
160 F.2d 221, we held that an action such as this is not recog- 
nized in the law. Counsel for the appellant suggest the McMillan 
case was inadequately briefed in this court, and that we were 
not afforded adequate assistance in examining the legal ques- 
tion involved. They say we should have followed Daily v. 
Parker, 1945, 152 F.2d 174,177, 162 A.L. R. 819, in which 
the United States Circuit Court of Appeals for the Seventh Cir- 
cuit held '*** that a child today has a right enforceable ina 
court of law, against one who has invaded and taken from said 
child the support and maintenance of its father, as well as 
damages for the destruction of other rights which arise out 
of the family relationship and which have been destroyed or 
defeated by a wrongdoing third party’. 


"The appellant is mistaken in supposing McMillan v. 
Taylor was not expressive of our considered opinion. His 
able and exhaustive brief does not persuade us to follow the 
doctrine of Daily v. Parker. We therefore adhere to our 
ruling in the McMillan case and hold that, in the absence of 
legislation expressly authorizing it, an action of this sort 
cannot be maintained in the District of Columbia." 


In the light of this decision and the positive assertion of the posi- 
tion of this Court made less than nine years ago in a case involving an 


aggravated-type of tort, there is no basis for a contention that the ques- 


tion posed is novel to this Court. 
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Is this Court's decision in Edler v. Mac Alpine-Downie, cited 

Supra, supported by authority? The decision itself sets forth authorities 
and appellant concedes that in addition to those cases arising out of “wrong - 
ful enticement of a parent’, each and every case involving a personal in- 
jury to the parent has likewise been resolved by a denial of the minor 
child's claim. These cases and the reasoning behind the decisions ex- 
pressed therein, merit far more than a concession of their existence. The 
case of Eschenbach v. Benjamin, 195 Minn. 378, 263 N. W. 154, was an 
action brought by a wife and three minor sons, in which it was alleged 
that the defendant had inflicted permanent injuries upon the spouse and 
father of the plaintiffs. The court stated: 

"The general rule is that at common law neither wife 

nor children have a cause of action for an injury in- 


flicted upon the husband and father, that right being 
Strictly limited to the injured party." 


The court continued in its opinion: 
"If this rule were to be extended, as plaintiffs 
would have us do, then there would, in many 
accident cases, be litigation almost without end 
and all based upon a Single tort and only one in- 
dividual physically involved in the accident itself." 
In the case of Jeune v. Del E. Webb Contr. Company, 77 Ariz. 
226, 269 Pac. 2d 723, both the wife and the minor child of the injured 
person attempted to recover in separate causes of action. The child 





sought recovery for loss of support, education and parental comfort. 


The child's effort to recover was denied. 


In Henson v. Thomas, 231 N.C.173, 56S. E. 2d 432, an action was 
instituted against the defendant for damages for wrongfully disrupting the ‘ 
family circle and thereby depriving the children of the affection, companion- : 
ship, guidance and care of their mother. Recovery was denied to the in- 
fant plaintiff and certain of the language employed by the Supreme Court 
of North Carolina is equally applicable to the situation herein involved. 

The Court stated: 
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"It is contended, however, that there is no statutory 
prohibition against this type of action; that the integrity 
of the relations and social considerations demand judicial 
recognition of defendant's liability for enticing plaintiff's 
mother from the family home. But the social considera- 
tions and the alleged necessity or advisability of protect- 
ing the family relation by upholding the action here con- 
tended for are arguments more properly addressed to the 
legislative branch of the government. 


"The excelsior cry for a better system in order to 
keep step with the new conditions and spirit of a more 
progressive age, must be made to the legislature, rather 
than to the courts. Gowin v. Gowin, Tex. Civ. App., 
264 S.W. 529; Garza v. Garza, Tex. Civ. App. , 209 
S.W. 2d 1012. Our province is to enforce the law as we 
find it and to determine the existence or non-existence 
of such a cause of action by the extent of the law as it 
now exists. In doing so, we are not permitted to find 
a way out for plaintiffs by engaging in judicial empiri- 
cism. 


"The asserted cause of action was not known to the 

common law. It has no statutory sanction. It is not for 

the courts to convert the home into a commercial enter- 

prise in which each member of the group has a right to 

seek legal redress for the loss of its benefits." 

In Halberg v. Sai K. Young, 41 Hawaii Rep. 634, the Supreme 
Court of Hawaii was confronted with the precise question now before 
this Court. This was an action for damages brought by a husband and 
wife and three minor children against the defendant for the recovery of 
damages arising out of injury sustained by the wife and mother in an 
automobile accident. In its opinion, the court reviewed the authorities, 
including the decision in Scruggs v. Meredith, 134 Fed. Supp. 868, 
(later reversed, 5th Cir. , 244 F. 2d 604), and then held that there 


could be no recovery by the minor plaintiffs. In commenting upon 


Scruggs v. Meredith, cited supra, the court stated; 


"The argument is made that it is merely a difference in 
degree whether the action is for the death of the parent, 
which deprives the child permanently of parental care 
and support, or whether it is an injury which would de- 
prive the child temporarily of such care and support, that 
the principle is the same. 
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"However, such argument ignores the fact that where a parent 
has been injured by the negligent act of another, the parent 
will recover from the other the full damage which he has sus- 
tained, including such inability, if any, to properly care for 
his children, and thus the parent's ability to carry out his 
duty to support and maintain the child has not, in a legal sense, 
been destroyed or impaired by the injury to him. On the other 
hand, if the parent were killed, the parent's ability to support 
and educate the child ceases and the child has been deprived 
of the right and the child would be permitted to recover for 
such loss. 


"Further, such argument ignores the fact that while the parents 
at common law have the right to the services of the child and 
could recover for any interference of such right, it is just and 
reasonable that the death of the child should not defeat that 
right; the doctrine of the civil wrong being 'merged in the 
felony’ has been repudiated as it is clearly illogical, unreason- 
able and unjust. On the other hand, under the common law the 
child has no right against third persons for interference with 
the father's duty to support and rear the child, so as to give 
such a right to the child would not be simply an extension of 

an existing right to injuries involving death but would be the 
creation of an entirely new right not recognized by the common 
law or Hawaiian decisions or justified by a general legal prin- 
ciple of previous application to another question (Cooley, Torts, 
4th Ed. 174)." 


Il. 


THE LOGIC AND REASONING FOR THE RULE 
DENYING RECOVERY. 


Summarization of the reasons for the rule denying recovery toa 
minor plaintiff whose parent has been injured is far more extensive 
than as suggested by the appellant in her brief. An actual itemization 
representative of expressions of the Courts, the text writers and the 


authors of law review articles can be reduced to the following: 


(a) No recovery was permitted at common law. 


(b) The child had no claim to the services of the parent at com- 


mon law and thus the basis for the assertion of such a claim is lacking. 
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(c) The mother of a minor child is not charged with the pri- 
mary duty of the support of her child -- that duty rests upon the father, 
and the mother's obligation is secondary. 

(d) The right contended for by the child is not such as involves 
an ancient and well established rule of the common law which should be 
departed from in order to keep pace with new scientific inventions or 
mechanical progress. 

(e) There is no statute creating such a right (in the District of 
Columbia) -- in any state. 

(f) |New causes of action are to be created by the legislature and 
not by the courts. 

(g) The personal injury sustained by the parent creates a right 
in the parent to sue for damages. 

(h) The injury is remote and inconsequential as to the minor 
child. 

(i) Allowance of a suit by a minor whose parent sustained per- 
sonal injury would result in a multiplicity of suits. 

(j) Possibility of extortionary litigation. 

(k ) The minor child's interest in the family relationship is not 
certain enough, is too remote from the wrong actually committed and 
cannot and should not be compensated for by money damages. 

(1 ) Assessment of damages to the interest is too difficult in 
light of the intangibles involved, and the possibility of overlapping with 
the parent(s) recovery for his or her own injury. 

(m) Claims of a minor child under these circumstances are too 
susceptible of fabrication. 

(n) Recognition of rights in the children may upset settlements 


1/ 


made with the parents. (See footnote) 





1 See Edler v. MacAlpine-Downie, cited supra; Eschenbach v. Benjamin, 


cited supra; Jeune v. Del E. Webb Contr. Company, cited supra; Halberg v. 
Young, cited supra; also see Note, 83 Penna. Law Rev. 276, 277; Note, 





54 Mich. Law Rev. 1023; Three New Causes of Action? A Study of the Famil 
Relationship, 20 Mo. Law Rev. 107. 
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Whether we accept each, some, or all of these reasons, any one 
constitutes a sufficient basis for the denial of the cause here contended 
for. Undoubtedly some of the reasons are more persuasive than others. 
This Court in the past was sufficiently persuaded so as to conclude that 
the remedy sought by appellant is for the consideration and action of the 
legislature and so expressed itself. Neither the decision of this Court 
nor the passage of time has resulted in such an enactment for the District 


of Columbia. 


Ill. 


NO ANALOGY EXISTS BETWEEN THE CLAIM OF 

A MINOR CHILD OF AN INJURED PARENT AND 
THAT OF DEPRIVATION OF CONSORTIUM ASSERT- 
ED BY THE SPOUSE OF AN INJURED PERSON 


It would appear to appellees that appellant is attempting to draw 
an analogy in her brief between the claim espoused by appellant and the 
claim permitted by the law of this jurisdiction to the spouse of a person 
injured at the hands of another. Specifically, appellant suggests the exist- 
ence of authority for her claim lies in the holding of this Court in the 
case of Hitaffer v. Argonne Company, 87 U.S. App. D.C. 57, 183 F. 2d 
811. This decision established for this jurisdiction the right of a wife 
to sue her husband's employer for loss of consortium by reason of the 
personal injuries sustained by her husband in the course of his employ- 
ment and that the Longshoremen and Harbor Worker's Compensation Act 
did not bar such an action. This decision was subsequently overruled in 


part by this Court's decision in Smither Company, Inc. v. Franciska T. 
Coles, 100 U.S. App. D.C. 68, 242 F. 2d 220, in which case this Court 
concluded that the Longshoremen and Harbor Worker's Compensation 


Act did bar recovery by the wife. In the latter case this Court assumed, 
arguendo, that the wife had a separate cause of action for loss of con- 
sortium against a negligent third person other than her husband's employ- 
er. As read by appellees, the Hitaffer case, cited supra, recognizing 


the unique relationship of husband and wife joined in marriage, predicated 
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its decision upon cognizance of equal rights of each entitled to equal 
protection of the law. The right dealt with was that of consortium, one 

by its definition in the Hitaffer case as peculiarly and solely the right 

of those to a marital contract. This Court cited with approval certain 
language contained in a decision of the Court of Appeals of New York, in 
Bennett v. Bennett, 116 N.Y. 584, 590, 23 N.E. 17, 6L.R.A.553, where 


it was stated: 


"The actual injury to the wife from loss of consortium, 
which is the basis of the action, is the same as the actual 
injury to the husband from that cause. His right to the 
conjugal society of his wife is no greater than her right 
to the conjugal society of her husband. Marriage gives 
each the same rights in that regard. Each is entitled to 
the comfort, companionship, and affection of the other. 
The rights of the one and the obligations of the other 
spring from the marriage contract, are mutual in 
character, and attached to the husband as husband and to 
the wife as wife. Any interference with these rights, 
whether of the husband or of the wife, is a violation, 

not only of natural right, but also of legal right arising 
out of the marriage relation. *** As the wrongs of the 
wife are the same in principle, and are caused by acts 
of the same nature as those of the husband, the remedy 
should be the same. *** 


"The underlying ground of the common law rule of dis- 
crimination between husband and wife in respect of those 
rights, namely, the incapacity of the wife to maintain a 
separate action for a tort, has been swept away by the 
modern legislation that has so generally relieved the 
wife of the ordinary disability of coverture." 


Appellees do not believe there can be any serious contention made 


that the term "consortium" connotes exclusively the relationship between 


husband and wife growing out of the marital relationship. Hitaffer vy. 


Argonne Company, cited supra, Words and Phrases, Vol 8 (a) Page 360 
et seq. It would therefore, appear to appellees that the obvious distinc- 
tions in the relationships between that of husband and wife and parent and 


child need not be supported by any additional authority. 
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Appellees recognize that the mere lack of a precedent is not per- 
suasive of necessity, to a court in the consideration of a novel problem. 
Believing, however, that it has been demonstrated that the problem 
herein involved is not novel in this jurisdiction, and believing further, 
that logic and reasoning dictate the denial of appellant's claim, the con- 
clusion would appear to be inescapable but that appellant must seek the 
aid of the legislature if there is to be decreed a remedy. Appellant has 
suggested to the Court that the establishment of the right in a minor 
child would be progress from a sociological standpoint, but yet appel- 
lant submits no authoritative source for such a conclusion. The right 
claimed is not predicated upon modern knowledge or scientific discoveries, 
for love and affection have always existed between parent and child; know- 
ledge of and appreciation for these sentiments is universal, but the wis- 
dom of the Common Law and the Courts continue to unanimously refuse to 


establish these as a cause of action in the minor child of an injured parent. 


The rights of appellant's mother through whom this very action is 
being prosecuted are fully protected by the law and, in fact, those rights 


are being fully exercised as evidenced by her prosecution of her own 





cause of action in the District Court. 





CONCLUSION 
The appellees respectfully submit the judgment of the United States 
District Court in this cause should be affirmed. 
Respectfully submitted, 


yg = 
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